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[Title]
Starting Point of Effect of Prescription

[Deciding Court]

Supreme Court 
[Date of Decision]

17 March 1986 
[Case No.]

Case No. 211 (o) of 1984 
[Case Name]

Principal Action for Inter Alia Procedure to Cancel Provisional Registration of Preservation of Claim for Transfer of Title; Countersuit Claiming Procedure for Final Registration of Provisional Registration of Preservation of Claim for Transfer of Title. 
[Source]

Minshu Vol. 40 No. 2: 420; Kinyu Homu Jijo No. 1135: 37
[Summary of Facts]

On 15 December 1956, A sold to B a total of forty-three lots of land (hereinafter, the “Land”) including the land in question (comprised of thirteen lots; hereinafter, the “Thirteen Lots”). Whilst A received payment of the Land’s purchase price in full, the registration of the transfer of title could not be effected immediately as much of the Land was agricultural land, and instead provisional registration was effected for the preservation of a claim for the transfer of title. On 4 March 1962 however, A died before he could obtain a permit for the sale from the relevant prefectural governor pursuant to Article 3 of the Agricultural Land Act (such permit being requisite to effect final registration), and on 4 November 1968 B assigned its interest as purchaser under the contract of sale to C (Defendant, Countersuit Plaintiff, Intermediate Appellee, Final Appellant; C died while the intermediate appeal was pending, and his heirs Y1-Y4, hereinafter “YY,” succeeded to his position in the proceedings), in respect of which C effected supplementary registration to the provisional registration, for the transfer of the claim for the transfer of title. On 9 February 1976, A’s heirs X1-X4 (Plaintiffs, Countersuit Defendants, Intermediate Appellants, Final Appellees; hereinafter, “XX”) brought the principal action against C, seeking cancellation of the supplementary registration as well as the surrender of the Land. (XX also sued B for cancellation of the provisional registration. They lost their case at first instance, but won on an intermediate appeal. B did not file a final appeal.) XX asserted that since B’s right to claim their cooperation in an application for a permit under Article 3 of the Agricultural Land Act was extinguished ten years after the contract of sale between A and B (namely, on 15 December 1966), the failure to fulfill the statutory condition for the transfer of title to agricultural land to the purchaser (that is, the permit of the relevant prefectural governor) became final and binding, and therefore title to the Land was finally vested in XX. In response, C filed a countersuit for final registration on the basis of the supplementary registration. C asserted that since the Land was not agricultural land now, no permit under Article 3 of the Agricultural Land Act was required, with the result that the transfer of title had taken effect. The court at first instance dismissed the claims in the principal action with prejudice on the merits, and granted the claims in the countersuit. XX filed an intermediate appeal to quash that portion of the trial court’s decision concerning the Thirteen Lots, making the same assertions as in the proceedings before the trial court concerning the vesting of title to the Thirteen Lots, on the basis that the Thirteen Lots were indeed agricultural land. The intermediate appeal court allowed XX’s appeal, finding that the Thirteen Lots constituted agricultural land since they had been cultivated by B until around October 1968. YY filed a final appeal, claiming that title to the Thirteen Lots had vested in C (and therefore ultimately YY). YY’s arguments were that even if the Thirteen Lots had reverted to their natural state and been taken out of agricultural use after B’s right to claim XX’s cooperation in an application for a permit had been extinguished by prescription, the contracts of sale between A and B and between B and C had not been invalidated and remained in effect. YY also asserted, in the alternative, that since the Thirteen Lots had been taken out of agricultural use, a permit under Article 3 of the Agricultural Land Act was no longer required.

[Summary of Decision]

The Supreme Court stated as follows. “Article 167(1) of the Civil Code provides that ‘a claim shall be extinguished if not exercised for ten years.’ On the other hand however, since it is clear that Articles 145 and 146 of the Civil Code stipulate that the party’s intention is also to be taken into consideration for the extinguishment of a right by prescription to have effect, it is appropriate to take the view that prescription does not take final and binding effect with the expiration of the period for prescription, but rather that it will take final and binding effect when it is invoked. It follows that the prescription of the right of the purchaser of agricultural land to claim the vendor’s cooperation in an application for a permit for the sale of the land from the relevant prefectural governor is rightly described as not taking final and binding effect upon the expiration of the ten-year prescription period, but as taking final and binding effect only when prescription of that right is invoked by the vendor. For that reason, if the land was taken out of agricultural use in the time prior to when that prescription was invoked, the contract of sale for that agricultural land is to be construed as automatically coming into effect at that moment, with title to that land transferring to the purchaser. Even if the vendor subsequently invokes prescription of the right to claim cooperation in an application for the relevant prefectural governor’s permit, this is rightly described as having no impact on the coming into effect of that contract.” The Supreme Court then reversed and remanded the decision of the lower court, on the grounds that a more exhaustive examination was needed of the question of whether or not the Thirteen Lots had been taken out of agricultural use prior to XX’s invoking of prescription of the right to claim cooperation in an application for a permit (that is, prior to when the principal action was initiated). 
